District Court found the injury occurred in Arizona where the downloading took place. It felt that Penguin merely residing in NYC was not enough. There must be a more direct injury within the state. And it went to appeal.
So Penguin should have alleged lost sales in NY? And what were they paying their lawyers to overlook that?

The Appeal
The Second Circuit took a closer look at N.Y.C.P.L.R. and focused on an amendment found in § 302(a)(3)(ii) which gives personal jurisdiction over someone who commits a tortious act outside the state, but injures someone in New York.
This amendment was the result of a gap found in Feathers v. McLucas, 209 N.E.2d 68 (1965) in which the NY Court of Appeals declined to apply section 302(a)(2) to a manufacturer who built a gas tank in Kansas that blew up in NY.
But it was still unclear what the situs of injury is in an intellectual property case.
Two lines of authority compete on this issue. Some courts have held the location to be the residence of its owner. See, e.g. Horne v. Adolph Coors Co., 684 F.2d 255, 259 (3d Cir. 1982) ("[I] nsofar as the situs of the property damaged by the alleged wrongdoing is a concern, both a state trade secret and a patent should be deemed to have their fictional situs at the residence of the owner."). 
What Did the Legislature Intend?
The Second Circuit looked at the legislative history of N.Y.C.P.L.R. and didn't find squat for guidance. The Long-Arm Statute was intended to be "broad enough to protect New York residents yet not so broad … as to burden unfairly non-residents whose connection with the state is remote and who could not reasonably be expected to foresee that their acts outside of NY could have harmful consequences in NY." Reyes v. Sanchez-Pena, 742 N.Y.S.2d 513, 520 (N.Y. Sup. Ct. 2002) . We in Charleston were happy that Hurricane Irene changed her mind! Whew! But sorry that our friends in Vermont and New England caught the brunt of it. Ouch! Let's hope that these earthquakes and hurricanes stay put for a while! See y'all at the Charleston Conference in November and the ATG NewsChannel year round!! Love to all y'all!
